The Medical Act 1858 came into operation on 1 October 1858, and as early as June 1860 the Council was called upon to institute an inquiry under section xxix.6 No specific procedure had been laid down by Parliament, save for an obligation to make "due inquiry" and, accordingly, the Council adopted a quasi-criminal procedure following the advice ofits lawyers. This first attempt at a disciplinary inquiry, however, emphasized how difficult the jurisdiction was to administer as the practitioner successfully applied to the High Court following the erasure of his name from the Register, seeking its restoration on the grounds that he had been denied an opportunity of being heard.7
Following this unfortunate start, the Council appointed a Committee to prepare regulations for the hearing of proceedings under sections XxvI and XXIX, Medical Act lay member was appointed to the Council'2 following a celebrated disciplinary case13 and, in part, owing to a concerted campaign by George Bernard Shaw to have a majority oflay members on the GMC. 14 The function oflay members on the Council is essentially to act as disinterested members of the public who are able to represent the consumer interest in debates. However, when hearing disciplinary cases, a certain tension arises between their non-medical independence and their function as adjudicators of matters which sometimes require medical training and expertise.
Owing to the fact that GMC members who sit on disciplinary cases usually do not possess legal qualifications, a good deal of reliance is placed upon the lawyers who appear on behalf of the Council or complainant and the accused practitioner to ensure that cases are conducted in accordance with substantive and formal requirements of law. In the 1880s, a practice developed of having not only the Council's solicitor present to conduct the case against the accused practitioner, but also a barrister to act as judicial assessor whose role it was to advise on questions of law and to rule on the admissibility and weight of testimony. The Legal Assessor has never, however, been formally involved in voting during the adjudication of cases but rather is limited to an advisory role. The first Legal Assessor to be present for a hearing, which took place on 26 April 1881,15 was Henry Fielding Dickens, the son of Charles Dickens.
DISCIPLINARY CASES 1858 TO 1883
Between 1858 and 1883, registered medical practitioners were given no written guidance by the GMC as to how they should regulate their professional conduct so as to avoid disciplinary action. By reading reports of the early disciplinary cases in the medical and lay press, they could, however, have obtained some knowledge concerning the types of conduct which the GMC considered unacceptable. These included cases where practitioners had been convicted of criminal offences such as theft,'6 fraud, ' As a way of alerting practitioners to the extent and nature of unprofessional conduct, these cases were not altogether satisfactory for a number of reasons. First, only a limited range of issues presented themselves for adjudication by the Council and clearly not every type of misconduct was dealt with. For example, prior to 1883, no practitioners had been found guilty of infamous conduct in a professional respect for advertising, canvassing, or depreciation of colleagues, although some complaints regarding such matters had been received.30 Indeed, on 27 November 1893, the Executive Committee of the Council was able to resolve that no rule at that time had been laid down by the GMC against advertising and that advertising in itself was not to be regarded as infamous conduct in a professional respect.31
Second, although some details of cases were reported in the GMC's Minutes, it was not until April 1864 that reporters were permitted entry to disciplinary proceedings,32 subject to a power to exclude them whenever the Council saw fit. The information publicly available to reporters was then extensively reported in the medical press with, for example, the GMC's President at the time, Dr Paget (later Sir George), claiming in 1874 that "the agency of the press, giving publicity to our debates and proceedings, has, I believe, more than doubled the powers of the Council".33 24 Case of D. B. Murdoch, GMC, Minutes, 4 July 1882, xix: 70-6 (guilty of covering an unqualified assistant, Colonel Griffin "the Black Doctor", following the death of two children treated by Griffin not erased in view of undertaking given not to re-offend). During the 1870s, the GMC started to deal with cases in which practitioners were charged with employing and covering unqualified assistants, and by 1883 the Council had considered nine such cases.34 Of these, only one resulted in the charge being found proved although in that instance the practitioner's name was not erased from the Register.35
On 21 April 1883, following the adoption of a report by the GMC's Committee on the employment of unqualified assistants by registered practitioners, the Council made the following resolution:
That the Council record on its Minutes, for the information of those whom it may concern, that charges of gross misconduct in the employment of unqualified assistants, and charges of dishonest collusion with unqualified practitioners in respect of the signing of medical certificates required for the purposes of any law or lawful contract, are, if brought before the Council, regarded by the Council as charges of infamous conduct under the Medical Act.36
This, then, was the first formal indication which the GMC gave of the definition and scope of infamous conduct in a professional respect. On 20 November 1886, the Council resolved that "steps should be taken with a view of making public the above resolution",37 and this was subsequently carried out in July 1887 by inserting the above resolution twice in each of the leading medical journals.38
The Council continued to deal with cases of covering although it was not until November 1888 that practitioners' names were first erased from the Register for this 34 offence.39 In each case, however, the practitioners' names were restored to the Register after twelve months.40
Throughout the 1880s and 1890s, the Council continued to refine and elaborate upon its resolutions regarding the employment of unqualified assistants41 and by the turn of the century a formal Warning Notice was issued to all newly registered medical practitioners and, after 1920, reproduced in the front of the bound volumes of the Medical Register.42 By 1914, when the Warning Notices were revised and consolidated, they contained brief advice on questions of certification, employment of unqualified assistants, sale of poisons, association with unqualified persons, and advertising and canvassing. In addition, the Notices stressed that they did not refer to every possible type of professional misconduct and that circumstances could arise in which questions of professional misconduct fell outside the categories listed. 43 The particular matters which were included in the Warning Notice arose directly out of disciplinary cases which had already been dealt with by the Council, and thus represented a distillation of the ethical principles which emerged from those cases.44 Thus, it was clear that the GMC was not a parliament for making professional laws45
and that "the Warning Notice was not in form a law or regulation made by the Council; it was merely a condensed statement of the successive judgments of the court". It now remains to consider whether or not the GMC's approach to the declaration of acceptable standards of professional conduct, namely, by the extraction of ethical principles from disciplinary cases and the issue of statements summarizing those principles after a series of cases has been disposed of, is the most efficient and effective way of proceeding.
LAPSE OF TIME
The first difficulty which, arguably, arises is that there was often a considerable lapse of time between the initial hearing of disciplinary cases relating to a particular matter and the appearance of the GMC's Warning Notice with respect to any given issue, Figure 1 depicts this problem diagrammatically. The vertical axis to this Figure shows the present range of disciplinary matters which are contained in the Blue Pamphlet,50 while time is indicated on the abscissa. For each type of conduct three dates are provided: the date upon which a disciplinary inquiry was first conducted (indicated by U); the date upon which a practitioner's name was first erased from the Register for that type of misconduct (indicated by A); and the date upon which the GMC first issued its Warning Notice or Guidance with respect to that type of misconduct (indicated by 0). The second difficulty which arises relates to the fact that the GMC has always maintained a strict policy of not elaborating upon or explaining the matters contained in the Warning Notice because its judicial function is perceived as being inconsistent with an advisory role. Accordingly, practitioners who contemplate embarking upon a course of action which may potentially bring them within the GMC's disciplinary remit, are unable to ascertain in advance whether or not the proposed action will or will not be viewed by the GMC as unprofessional. This problem continues to cause concern today. For example, one practitioner who was dealt with in 1983 for issuing prescriptions for controlled drugs other than in the course of bona fide treatment, was informed by the GMC in response to her request for guidance about the treatment of drug addict patients in private practice, prior to embarking upon such treatment, that "the Council has hitherto issued no specific guidance on that subject".58
Even when disciplinary proceedings have begun, practitioners may feel that the GMC has been disingenuous in identifying the precise objections to the practitioner's conduct. For example, one practitioner wrote to the GMC's solicitor on 26 June 1895 seeking an explanation as to why he had been charged with publishing and circulating a book entitled Electro-homoeopathic medicine: "I am left entirely in the dark as to what kind of objections are found by the General Medical Council in these passages, and how I am to answer them".59 DISSEMINATION OF GUIDANCE In order for the GMC to fulfil its role of setting and maintaining professional standards, it is essential that its proceedings and debates be widely disseminated and brought to the attention of all registered practitioners. As already mentioned,60 the GMC's debates prior to 1864 were closed to members of the public, including registered practitioners other than members of the Council, and it was only after a concerted campaign by one GMC member, Dr Andrew Wood, in the 1860s,61 that press reporters were finally permitted to report certain parts of the GMC's debates. The early reports of proceedings in the GMC's Minutes as well as the medical and lay press were quite extensive and, for example, in 1879 a report of the executive Committee on the constitution and working of the GMC was able to conclude that "the admission of reporters has made the profession fully cognisant of the proceedings and debates, which have for the most part been published at length in the medical journals".62
Unfortunately, over the 135-year history of the GMC's existence, there has been a steady decline in the extent to which information is reported with respect to the GMC's activities. If practitioners are expected to refrain from the commission of professional misconduct, then it is essential that they be provided with reasonably full and adequate reports of instances in which their professional colleagues have fallen foul of the GMC's professional conduct jurisdiction.
INTERPRETATION AND APPLICATION OF GUIDANCE A number of serious difficulties exist in relation to the extraction of accurate, consistent, and workable ethical principles and rules of practice from decided cases, and also with respect to the interpretation of the GMC's guidance.
Absence of reasoned decisions
The Medical Act 1858 originally only gave the General Council power to direct the Registrar to erase the name of a practitioner from the Register,63 and the early Standing Orders which regulated disciplinary procedure merely specified the form of resolutions to be voted upon with respect to whether or not a conviction was proved, whether or not the offence amounted to infamous conduct in a professional respect, and whether or not a direction for erasure should be given. Some of the arguments which have been raised against the giving of reasoned decisions include the possibility that individual GMC members would differ on the reasons given, and so it would be difficult to prepare a reasoned decision with which everyone agreed in sufficient time to be delivered at the conclusion of the hearing, and that the preparation of such a decision would entail drafting by the Legal Assessor with whose views everyone might not agree.69 In addition, there is the fear that the introduction of reasoned decisions would open the floodgates to all kinds of excessively legalistic and technical arguments, and would lead to decision-makers being obliged to have regard to prior decisions as precedents. As will be argued presently, the emergence of a jurisprudence based on prior decisions could be seen as a wholly worthwhile trend to be encouraged.
On balance, it appears that the arguments advanced in support of the obligation to give reasoned decisions outweigh those against and it is clear that the GMC's function of declaring ethical principles of good professional conduct would be enhanced if reasoned decisions were given in disciplinary cases.
Ad hoc cases
A further difficulty with using disciplinary cases to declare principles of professional conduct is that the cases which result in public hearings tend to be ad hoc, disparate, and relate to their own peculiar factual circumstances. From the earliest times, the GMC has emphasized that it will not act as a police force for the profession in respect of discovering instances of misconduct,70 but rather, cases are brought to the attention of the Council by independent public authorities, such as the courts, or by individual complainants such as colleagues or patients. Many factors are responsible for prompting individuals or bodies to report cases to the Council although generally dictates of fashion and topicality are important and these often follow closely new legislative reforms and contemporary social events or medical developments. For example, the occurrence of wars and changes in immigration patterns, and medical matters such as the introduction of vaccination, employment of medically unqualified assistants, the introduction of midwives, developments in cosmetic surgery, and problems of alcohol and drug abuse have all been associated with the incidence of cases of misconduct being reported.
In addition, once cases are notified to the Council, a filtering process takes place in which the vast majority of complaints are excluded as being unsuitable for public hearing or as not raising questions of misconduct within the jurisdiction of the Council. Accordingly, only a highly limited and selective range of issues is adjudicated publicly and it is only these which generally form the basis of the Council's ethical guidance.
Absence ofprecedent
The third problem, already adverted to, is that the Council has almost never relied upon the doctrine of precedent in deciding cases but considers each new case in isolation and without reference to cases of a similar nature which have arisen in the past. The reasons for this relate primarily to the absence of detailed reasons being given in cases, the fact that decisions are given extempore, and that decision- an evolving system of case law such as that from which our common law continues to develop is not to be extracted from the records of the Committee; and a lawyer, seeking to establish from these a coherent pattern, is likely to withdraw baffled.7' As a means of creating an ongoing body of ethical principles and practical guidelines which have emerged from individual cases, the system which has evolved is not altogether satisfactory in this regard.
Generally, then, for these reasons, it is, arguably, both inefficient and ineffective to attempt to declare ethical principles and guidelines for professional conduct through the analysis of prior disciplinary decisions of the Council and its Committees.
Finally, it seems to be unfair to require individual practitioners to undergo emotionally and financially burdensome disciplinary proceedings in order for general ethical and professional principles to be declared which will be of benefit and use to the whole professional community. Rather, disciplinary proceedings should only be used once the principles and guidelines have been established and alleged breaches of them identified.
LESSONS FROM THE PAST
In many respects the GMC's professional conduct jurisdiction is little different today from the penal jurisdiction of the nineteenth century. However, as already mentioned, one important difference is the fact that the Council has now a legislative power to provide advice to members of the profession on standards of professional conduct and medical ethics. In addition, the GMC is attempting to improve relations between itself, the profession, and the public by, for example, the appointment of a Press Officer and the provision of explanatory notes to members of the public in hearings.
Rather than perpetuating the manner in which ethical principles were extracted and declared in the nineteenth century, it would, arguably, be preferable for the Council's Standards Committee to declare principles of professional conduct and ethics in novel areas of medical practice in advance of the Council embarking upon disciplinary inquiries. In addition, there seem to be good reasons for the Council actively to offer advice to practitioners with respect to the scope and meaning of its guidance and to advise practitioners with respect to the acceptability or otherwise of given conduct. Finally, it seems that those involved in decision-making within the GMC should show a greater willingness than they do at present to make use of precedent and to give reasoned decisions in cases. 71 Case of H. P. Tamesby, Lancet, 1969, ii: 305.
